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Transmittal Summary
SPA 24-023

[ IDENTIFICATION INFORMATION

Title of Amendment: Provider Appeals Updates

II. SYNOPSIS

Basis and Authority: The Code of Virginia (1950} as amended, § 32.1-3285, grants to the Board
of Medical Assistance Services the authority to administer and amend the Plan for Medical
Assistance. The Code of Virginia (1950) as amended, § 32.1-324, authorizes the Director of
the Department of Medical Assistance Services (DMAS) to administer and amend the Plan for
Medical Assistance according to the Board's requirements. Moreover, under Virginia law
(Virginia Code Section 32.1-325.1), Medicaid providers are afforded the right to two levels of
appeal with DMAS: an informal appeal and a formal appeal.

Purpose: The state plan is being amended to update and align plan language with current
practice, as follows:

Reflect a settlement proposal and review process that involves extending deadlines;
Update the filing definition to account for use of online and other electronic means;
Define what is considered the “last known address” of the provider;

Clarify presumptions regarding receiving items transmitted to the last known
address;
* Delineate the basis for adminastrative dismissals; and

e Outline the procedures for when a provider alleges that there are deficiencies with
the informal appeal case summary.

Substance and Analysis: The section of the State Plan that is affected by this amendment is
“Informal and Formal Provider Appeals”.

Impact: None.
Tribal Notice: Please see attached.

Prior Public Notice: N/A

Public Comments and Agency Analysis: N/A




Williams, Jimeequa (DMAS)

To:TribalOffice@MonacanNation.com;Ann Richardson;Pam Thompson
(pamelathompson4@yahoo.com);Rappahannock Tribe (rappahannocktrib@aol.com);
Reginald Stewart (regstew007@gmail.com);Gray, Robert;Adrian Compton;Stephen Adkins
(chiefstephenadkins@gmail.com);bradbybrown@gmail.com (bradbybrown@gmail.com);
tabitha.garrett@ihs.gov (tabitha.garrett@ihs.gov);kara.kearns@ihs.gov
(kara.kearns@ihs.gov);ReBecca.Robinson@ihs.gov;Dave Hennaman
<davehennaman@gmail.com>;Nansemond Administrator
<administrator@nansemond.gov>;info@afwellness.com;info@fishingpointhc.com;
contact@Nansemond.gov;brandon.custalow@mattaponination.com;
admin@umitribe.org;lorraine.reels-pearson@ihs.gov;Holmes, Remedios (IHS/NAS/RIC)
<remedios.holmes@ihs.gov>;lindsey.taylor@ihs.gov;Lyon, Joni (IHS/NAS/AQO)
<joni.lyon@ihs.gov>;Howard, Joanne

Tue 10/15/2024 2:06 PM

Tribal Notice letter (10.15.24) - signed.pdf

176 KB

Good afternoon.

Dear Tribal Leaders and Indian Health Programs:

Attached is a Tribal Notice letter from Virginia Medicaid's Director, Cheryl J. Roberts,
indicating that the Dept. of Medical Assistance Services (DMAS) plans to submit a State
Plan Amendment (SPA) to the federal Centers for Medicare and Medicaid

Services regarding Provider Appeals Updates.

If you would like a copy of the SPA documents or proposed text changes, or if you have any
questions, please let us know.

Thank you.

-J. Williams

Jimeequa Williams
Regulatory Coordinator



Policy Division

Department of Medical Assistance Services

Hours: 7:30 a.m. - 5:00 p.m. (Monday-Thursday); 7:30 a.m. - 11:30 a.m. (Friday)
jimeequa.williams@dmas.virginia.gov

(804) 225-3508

www.dmas.virginia.gov

CardinalCare

Virginia's Medicaid Program



mailto:jimeequa.williams@dmas.virginia.gov
https://urldefense.us/v3/__http:/www.dmas.virginia.gov/__;!!Og_tST9LxTiQE1I!vlBgc7cdHBHzpCM1qXWNACn0U1PqcPtniOEuga7wiGrrVsdhAo6tYjqMXQIv23ii7ZEiMB6YgDtPb6x1qYVu6Vq4AZokewL5Gi8zGQF_tG0W9po$

COMMONWEALTH of VIRGINTA

CHERYL J. ROBERTS Department of Medical Assistance Services SUITE 1300
DIRECTOR 600 EAST BROAD STREET
RICHMOND, VA 23219
October 15, 2024 804/786-7933

800/343-0634 (TDD)
www.dmas.virginia.gov

SUBJECT: Notice of Opportunity for Tribal Comment — Provider Appeals Updates
Dear Tribal Leader and Indian Health Programs:

This letter is to notify you that the Department of Medical Assistance Services (DMAS) is planning
to amend the Virginia State Plan for Medical Assistance with the Centers for Medicare
and Medicaid Services (CMS). Specifically, DMAS is providing you notice about a State Plan
Amendment (SPA) that the Agency will file with CMS in order to update provider appeals language
to align with the Department’s current practices. Specifically, this SPA will:

Reflect a settlement proposal and review process that involves extending deadlines;
Update the filing definition to account for use of online and other electronic means;

Define what is considered the “last known address” of the provider;

Clarify presumptions regarding receiving items transmitted to the last known address;
Delineate the basis for administrative dismissals; and

Outline the procedures for when a provider alleges that there are deficiencies with the
informal appeal case summary.

We realize that the changes in this SPA may impact Medicaid members and providers, including
tribal members and providers. Therefore, we encourage you to let us know if you have any
comments or questions. The tribal comment period for this SPA is open through November 15,2024.
You may submit your comments directly to Jimeequa Williams, DMAS Policy Division, by phone
(804) 225-3508, or via email: Jimeequa. Williams@dmas.virginia.gov. Finally, if you prefer regular
mail you may send your comments or questions to:

Virginia Department of Medical Assistance Services
Attn: Jimeequa Williams

600 East Broad Street

Richmond, VA 23219

Please forward this information to any interested party.

Sincerely,

£ oy \\Q. &\\\_\%
Cheryl J. Roberts, ID 2y
Director B
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PROVIDER APPEALS
Definitions.
The following words and terms, when used in this part, shall have the following meanings:

"Administrative dismissal™ means a dismissal that requires only the issuance of a decision with appeal
rights but that does not require the submission of a case summary or any further proceedings.

“Day” means a calendar day unless otherwise stated.
“DMAS” means the Virginia Department of Medical Assistance Services or its agents or contractors.

“Hearing officer” means an individual selected by the Executive Secretary of the Supreme Court of
Virginia to conduct the formal appeal in an impartial manner pursuant to §82.2-4020 and 32.1-
325.10f the Code of Virginia and this part.

“Informal appeals agent” means a DMAS employee who conducts the informal appeal in an
impartial manner pursuant to §82.2-4019 and 32.1-325.1 of the Code of Virginia and this part.

"Last known address" means the provider's physical or electronic correspondence address on record
in the DMAS Medicaid Management Information System as of the date DMAS transmits an item to
the provider or the address of the provider's counsel of record. Nothing herein shall prevent DMAS
and the provider from agreeing in writing during the course of an audit or an appeal to use an
alternative location for the transmittal of an item or items related to the audit or the appeal.

“Provider” means an individual or entity that has a contract with DMAS to provide covered services
and that is not operated by the Commonwealth of Virginia.

"Transmit" means send by means of United States mail, courier or other hand delivery, facsimile,
electronic mail, or electronic submission.

Provider appeals: general provisions.

A This part governs all DMAS informal and formal provider appeals and shall
supersede any other provider appeals regulations.

B. A provider may appeal any DMAS action that is subject to appeal under the Virginia
Administrative Process Act (8 2.2-4000 et seq. of the Code of Virginia), including DMAS’
interpretation and application of payment methodologies. A provider may not appeal the
actual payment methodologies.

C. DMAS shall transmit all items to the last known address of the provider. It is
presumed that DMAS transmits items on the date noted on the item. It is presumed that
providers receive items transmitted by United States mail to their last known address within

TN No. 24-0023 Approval Date _ 84/10/17 Effective Date _ 10/01/24
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three days after DMAS transmits the item by United States mail. It is presumed that providers
receive items transmitted by facsimile, email or other electronic submission on the date
transmitted. It is presumed that providers receive items transmitted by courier or other hand
delivery on the date of delivery to the provider's last known address. These presumptions in
this section shall apply unless the provider, through evidence beyond a mere denial of receipt,
introduces evidence sufficient to rebut the presumption. If a provider requests a copy of an
item, the transmittal date for the item remains the date originally noted on the item, and not
the date that the copy of the requested item is transmitted. A provider's failure to accept
delivery of an item transmitted by DMAS, or a provider's failure to open an item upon receipt,
shall not result in an extension of any of the timelines established by this part.

D. Whenever DMAS or a provider is required to file a document, the document shall
be considered filed when it is date stamped by the DMAS Appeals Division. When DMAS
or a provider is using the online appeals portal administered by the DMAS Appeals Division,
the date stamp will be automatically applied when the item completes transmission to the
Appeals Division. When email or facsimile is used, the date stamp will be reflected on the
date and time of the transmission. If other means are used, such as postal mail or hand
delivery, the date stamp will be applied physically by the DMAS Appeals Division upon
receipt.

E. Whenever the last day specified for the filing of any document or the performance
of any other act falls on a day on which DMAS is officially closed for the full or partial day,
the time period shall be extended to the next day on which DMAS is officially open.

F. Conferences and hearings shall be conducted at the DMAS main office in
Richmond, Virginia, or at such other place as agreed te upon in writing by DMAS, the
provider, and the informal appeals agent for informal appeals. For formal appeals, this
agreement shall be between DMAS, the provider, and the hearing officer.

G. Whenever DMAS or a provider is required to attend a conference or hearing,
failure by one of the parties to attend the conference or hearing shall result in dismissal of
the appeal in favor of the other party.

H. DMAS shall reimburse a provider for reasonable and necessary attorney fees and
costs associated with an informal or formal administrative appeal if the provider substantially
prevails on the merits of the appeal and the DMAS position is not substantially justified,
unless special circumstances would make an award unjust. In order to substantially prevail
on the merits of the appeal, the provider must be successful on more than 50% of the dollar
amount involved in the issues identified in the provider's notice of appeal.

I Any document that is filed with the DMAS Appeals Division after 5 p.m. Eastern
Time shall be date-stamped on the next day DMAS is officially open. Any document that is
filed with the DMAS Appeals Division after 5:00 p.m. Eastern Time on the due date shall be
untimely.

TN No. 24-0023 Approval Date _ 84/10/17 Effective Date _ 10/01/24
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PART Il. INFORMAL APPEALS

Informal appeals.

A.

Notice of informal appeal

1. Providers appealing the termination or denial of their Medicaid agreement
pursuant to § 32.1-325 E of the Code of Virginia shall file a written notice of
informal appeal with the DMAS Appeals Division within 15 days of the provider’s
receipt of the notice of termination or denial.

2. Providers appealing adjustments to a cost report shall file a written notice of
informal appeal with the DMAS Appeals Division within 90 days of the provider’s
receipt of the notice of program reimbursement. The written notice of informal
appeal shall identify the issues, adjustments, or items that the provider is appealing.

3. Providers appealing a all other DMAS decisions shall file a written notice of
informal appeal with the DMAS Appeals Division within 30 days of the provider’s
receipt of the decision. The written notice of informal appeal shall identify each
adjustment, patient, service date, or other disputed matter that the provider is
appealing.

Administrative dismissals.

1. Failure to timely file a written notice of informal appeal with the information
required by subdivision A 2 or A 3 of this section shall result in an administrative
dismissal of the appeal.

2. A representative, billing company, or other third-party entity filing a written
notice of appeal on behalf of a provider shall submit to DMAS, at the time of filing
or upon request, a written authorization to act on the provider's behalf, signed by the
provider. The authorization shall reference the specific adverse action being
appealed including, if applicable, each patient's name and date of service. Failure to
submit a written authorization as specified in this subdivision shall result in an
administrative dismissal. This requirement shall not apply to an appeal filed by a
Virginia licensed attorney.

3. If a provider has not exhausted any applicable DMAS or contractor
reconsideration or review process or contractor's internal appeals process that the
provider is required to exhaust before filing a DMAS informal appeal, the provider's
written notice of informal appeal shall be administratively dismissed.

4. If DMAS has not issued a decision with appeal rights, the provider's attempt to
file a written notice of informal appeal, prior to the issuance of a decision by DMAS

TN No.
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D.

that has appeal rights, shall be administratively dismissed.

Written case summary

1. DMAS shall file a written case summary with the DMAS Appeals Division
within 30 days of the filing of the provider’s notice of informal appeal and shall
transmit a complete copy of the case summary to the provider on the same day.

2. For each adjustment, patient, and service date or other disputed matter identified
by the provider in its notice of informal appeal, the case summary shall explain the
factual basis upon which DMAS relied in taking its action or making its decision and
identify any authority or documentation upon which DMAS relied in taking its action
or making its decision.

3. Failure to file a written case summary with the DMAS Appeals Division within
30 days of the filing of the written notice of informal appeal shall result in dismissal
in favor of the provider.

4. The provider shall have 12 days following the due date of the case summary to
file with the DMAS Appeals Division and transmit to the author of the case summary
a written notice of all alleged deficiencies that the provider knows, or reasonably
should know, exist. Failure of the provider to timely file a written notice of
deficiency with the DMAS Appeals Division shall be deemed a waiver of all
deficiencies, alleged or otherwise, with the case summary.

5. Upon timely receipt of the provider's notice of deficiency, DMAS shall have 12
days to address the alleged deficiency. If DMAS does not address the alleged
deficiency or does not address the alleged deficiency to the provider's satisfaction,
the alleged deficiency shall become an issue to be addressed by the informal appeals
agent as part of the informal appeal decision.

6. The informal appeals agent shall make a determination as to each deficiency that
is alleged by the provider as set forth in this subsection. In making that determination,
the informal appeals agent shall determine whether the alleged deficiency is such
that it could not reasonably be determined from the case summary the factual basis
and authority for the DMAS action, relating to the alleged deficiency, so as to require
a dismissal in favor of the provider on the issue to which the alleged deficiency
pertains.

Conference

1. The informal appeals agent shall conduct the conference within 90 days from the
filing of the notice of informal appeal. If DMAS and the provider and the informal
appeals agent agree, the conference may be conducted by way of written

TN No.
Supersedes

24-0023 Approval Date _ 84/10/17 Effective Date _ 10/01/24

TN No. 16-0015 HCFA ID:



Attachment 7.5
Page 5

STATE PLAN UNDER TITLE XIX OF THE SOCIAL SECURITY ACT

State of VIRGINIA
INFORMAL AND FORMAL PROVIDER APPEALS

submissions. If the conference is conducted by way of written submissions, the
informal appeals agent shall specify the time within which the provider may file
written submissions, not to exceed 90 days from the filing of the notice of informal
appeal. Only written submissions filed within the time specified by the informal
appeals agent shall be considered.

2. The conference may be recorded for the convenience of the informal appeals
agent. Since the conference is not an adversarial or evidentiary proceeding,
recordings shall not be made part of the administrative record and shall not be made
available to anyone other than the informal appeals agent.

3. Upon completion of the conference, the informal appeals agent shall specify the
time within which the provider may file additional documentation or information, if
any, not to exceed 30 days. Only documentation or information filed within the time
specified by the informal appeals agent shall be considered.

E. Informal appeals decision.

The informal appeal decision shall be issued within 180 days of receipt of the notice of
informal appeal unless the provider and DMAS have mutually agreed in writing to stay the
timeframe for issuing the informal decision, as described in the Settlement Agreements
section below.

F. Remand. Whenever an informal appeal is required pursuant to a remand by court
order, final agency decision, agreement of the parties or otherwise, all time periods set forth
in this Informal Appeals section shall begin to run effective with the date of the remand,
unless otherwise specified within the remand.

Settlement agreements.

A Providers who have filed an administrative appeal under Informal Appeals or Formal
Appeals may submit a proposal to DMAS to settle the appeal.

B. A proposal for a settlement shall be submitted in writing by the provider or the
provider's counsel to the DMAS Appeals Division Director. The proposal shall include the
justification for the settlement and the terms proposed to settle the case. The Appeals Division
Director shall refer the proposal to a DMAS appeal representative authorized by the Office
of the Attorney General under § 2.2-509 of the Code of Virginia to represent DMAS in
administrative proceedings.

C. Stay of decision deadlines.

1. Receipt of a settlement proposal from a provider in accordance with subsection B
of this section shall not require the DMAS appeal representative to engage in
settlement negotiations or agree to stay the deadline for the informal appeal decision
or for the formal appeal recommended decision of the hearing officer (collectively,
the decision deadline). The DMAS appeal representative and the provider may
jointly agree in writing to stay the decision deadline for a period of up to 60 days to

TN No. 24-0023 Approval Date _ 84/10/17 Effective Date _ 10/01/24
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facilitate settlement discussions. The date of the written agreement of the parties to
stay the decision deadline shall be the start date for calculating the length of the stay.
Written notice of the agreement to stay the decision deadline and the length of stay
shall be provided to the Appeals Division Director on the start date. During the stay,
the time period to issue the informal appeal decision or the formal appeal
recommended decision shall not run; however, all other interim deadlines remain
applicable.

2. If the parties mutually agree in writing to a proposed resolution within the agreed
upon stay period described in subdivision C 1 of this section, then the stay shall be
extended for such additional time as may be necessary for review and approval of
the settlement in accordance with § 2.2-514 of the Code of Virginia.

3. A stay may be removed by a party to the appeal for any reason, including the
following:

a. The parties do not agree to a full settlement within the agreed upon
stay period described in subdivision C 1 of this section;

b. One party advises the other and the Appeals Division Director in
writing that it no longer agrees for the stay to continue; or

C. The parties reach a proposed settlement, but the proposed settlement
is not approved in accordance with § 2.2-514 of the Code of Virginia.

If the stay is removed, the stay shall be communicated in writing between the parties
and written notice provided to the Appeals Division Director. The time period to
issue the informal appeal decision or the formal appeal recommended decision shall
resume on the day the notice is provided to the Appeals Division Director.

PART Ill. FORMAL APPEALS

Formal appeals.

A.

A provider appealing a DMAS informal appeal decision shall file a written notice of

formal appeal with the DMAS Appeals Division within 30 days of the provider’s receipt of
the informal appeal decision. The notice of formal appeal shall identify each adjustment,
patient, service date, or other disputed matter that the provider is appealing. Failure to file a
written notice of formal appeal in the detail specified within 30 days of receipt of the informal
appeal decision shall result in dismissal of the appeal. Pursuant to 8 2.2-4019 A of the Code
of Virginia, DMAS shall ascertain the fact basis for decisions through informal proceedings
unless the parties consent in writing to waive such a conference or proceeding to go directly
to a formal hearing, and therefore only issues that were addressed pursuant to § 2.2-4019 of
the Code of Virginia shall be addressed in the formal appeal, unless DMAS and the provider
consent to waive the informal fact-finding process under § 2.2-4019 A of the Code of
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Virginia.
B. Documentary evidence, objections to documentary evidence, opening briefs and
reply briefs.

1. Documentary evidence, objections to documentary evidence, opening briefs,

and reply briefs shall be filed with the DMAS Appeals Division on the date specified
in this subsection. The hearing officer shall only consider those documents or
pleadings that are filed within the required timeline. Simultaneous with the filing,
the filing party shall transmit a copy to the other party and the hearing officer.

a. All documentary evidence upon which DMAS or the provider relies shall
be filed within 21 days of the filing of the notice of formal appeal.

b. any objections to the admissibility of documentary evidence shall be filed
within seven days of the filing of the documentary evidence. The hearing
officer shall rule on any such objections within seven days of the filing of
the objections.

c. The opening brief shall be filed by DMAS and the provider within 30 days
of the completion of the hearing.

d. Any reply brief from DMAS or the provider shall be filed within 10 days
of the filing of the opening brief to which the reply brief responds.

2. If there has been an extension to the time for conducting the hearing pursuant
to subsection C of this section, the hearing officer is authorized to alter the due dates
for filing opening and reply briefs to permit the hearing officer to be in compliance
with the due date for the submission of the recommended decision as required by
8 32.1-325.1 B of the Code of Virginia and subsection E of this section.

C. The hearing officer shall conduct the hearing within 45 days from the filing of the notice
of formal appeal, unless the hearing officer, DMAS and the provider all mutually agree to
extend the time for conducting the hearing. Notwithstanding the foregoing, the due date for
the hearing officer to submit the recommended decision to the DMAS director, as required
by § 32.1-325.1 B of the Code of Virginia and subsection E of this section, shall not be
extended or otherwise changed.

D. Hearings shall be transcribed by a court reporter retained by DMAS.

E. The hearing officer shall submit a recommended decision to the DMAS director with a
copy to the provider within 120 days of receipt of the formal appeal request, unless the
provider and DMAS have mutually agreed in writing to stay the timeframe for issuing the
recommended decision pursuant to criteria described in the Settlement Agreements section
above. If the hearing officer does not submit a recommended decision within 120 days of
the filing of the notice of formal appeal or the period specified under Settlement Agreements,
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then DMAS shall give written notice to the hearing officer and the Executive Secretary of
the Supreme Court that a recommended decision is due.

F. Upon receipt of the hearing officer’s recommended decision, the DMAS director shall
notify DMAS and the provider in writing that any written exceptions to the hearing officer’s
recommended decision shall be filed with the DMAS Appeals Division within 14 days of
receipt of the DMAS director’s letter. Only exceptions filed within 14 days of receipt of the
DMAS director’s letter shall be considered.

G. The DMAS director shall issue the final agency decision within 60 days of receipt of the
hearing officer’s recommended decision in accordance with § 32.1-325.1 B of the Code of
Virginia.

H. Reconsideration of Final Agency Decision.

1. Reconsiderations of a DMAS final appeal decision issued on a formal appeal conducted
pursuant to § 2.2-4020 of the Code of Virginia shall be conducted in accordance with § 2.2-
4023.1 of the Code of Virginia.

2. The DMAS Director's review shall be made upon the case record of the formal appeal.
Testimony or documentary submissions that were not part of the formal appeal case record
prior to issuance of the final agency decision shall not be considered.

TN No. 24-0023 Approval Date _ 84/10/17 Effective Date _ 10/01/24
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PROVIDER APPEALS

12 AC30-20-500- Definitions.

The following words and terms, when used in this part, shall have the following meanings:

"Administrative dismissal" means a dismissal that requires only the issuance of a decision with appeal
rights but that does not require the submission of a case summary or any further proceedings.

“Day”” means a calendar day unless otherwise stated.
“DMAS” means the Virginia Department of Medical Assistance Services or its agents or contractors.

“Hearing officer”” means an individual selected by the Executive Secretary of the Supreme Court of
Virginia to conduct the formal appeal in an impartial manner pursuant to §§2.2-4020 and 32.1-
325.10f the Code of Virginia and this part.

“Informal appeals agent” means a DMAS employee who conducts the informal appeal in an
impartial manner pursuant to §82.2-4019 and 32.1-325.1 of the Code of Virginia and this part.

"Last known address" means the provider's physical or electronic correspondence address on record
in the DMAS Medicaid Management Information System as of the date DMAS transmits an item to
the provider or the address of the provider's counsel of record. Nothing herein shall prevent DMAS
and the provider from agreeing in writing during the course of an audit or an appeal to use an
alternative location for the transmittal of an item or items related to the audit or the appeal.

“Provider” means an individual or entity that has a contract with DMAS to provide covered services
and that is not operated by the Commonwealth of Virginia.

"Transmit" means send by means of U-S—Pestal-Service United States mail, courier or other hand
delivery, facsimile, electronic mail, or electronic submission.

I2VAC30-20-510Reserved:
12 VVAC-30-20-520- Provider appeals: general provisions.

A This part governs all DMAS informal and formal provider appeals and shall
supersede any other provider appeals regulations.

B. A provider may appeal any DMAS action that is subject to appeal under the Virginia
Administrative Process Act (§ 2.2-4000 et seq. of the Code of Virginia), including DMAS’
interpretation and application of payment methodologies. A provider may not appeal the
actual payment methodologies.
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presumed that DMAS transmits items on the date noted on the item. It is presumed that
providers receive items transmitted sent by U-S: United States mail; to their last known
address; within 3 three days after DMAS transmits sends the item by U-S: United States mail.
It is presumed that providers receive items transmitted sent by facsimile, email or faesimile
other electronic submission, te-theirlast-known-email-address-or-facsimile-number; on the
date transmitted-sent. It is presumed that providers receive items transmitted by courier or
other hand delivery on the date of delivery to the provider's last known address. These
presumptions in this section shall apply unless the provider, through evidence beyond a mere
denial of receipt, introduces evidence sufficient to rebut the presumption. If a provider
requests a copy of an item, the transmittal date for the item remains the date originally noted
on the item, and not the date that the copy of the requested item is transmitted. A provider's
failure to accept delivery of an item transmitted by DMAS, or a provider's failure to open an
item upon receipt, shall not result in an extension of any of the timelines established by this

part.

D. Whenever DMAS or a provider is required to file a document, the document shall
be considered filed when it is date stamped by the DMAS Appeals Division in-Richmend;
Virginia. When DMAS or a provider is using the online appeals portal administered by the
DMAS Appeals Division, the date stamp will be automatically applied when the item
completes transmission to the Appeals Division. When email or facsimile is used, the date
stamp will be reflected on the date and time of the transmission. If other means are used, such
as postal mail or hand delivery, the date stamp will be applied physically by the DMAS
Appeals Division upon receipt.

E. Whenever the last day specified for the filing of any document or the performance
of any other act falls on a day on which DMAS is officially closed for the full or partial day,
the time period shall be extended to the next day on which DMAS is officially open.

F. Conferences and hearings shall be conducted at the BMAS> DMAS main office in
Richmond, Virginia, or at such other place as agreed te upon in writing by the-parties DMAS
the provider, and the informal appeals agent for informal appeals. For formal appeals, this
agreement shall be between DMAS, the provider, and the hearing officer.

G. Whenever DMAS or a provider is required to attend a conference or hearing,
failure by one of the parties to attend the conference or hearing shall result in dismissal of
the appeal in favor of the other party.

H. DMAS shall reimburse a provider for reasonable and necessary attorneys” fees and
costs associated with an informal or formal administrative appeal if the provider substantially
prevails on the merits of the appeal and the BMAS> DMAS position is not substantially
justified, unless special circumstances would make an award unjust. In order to substantially
prevail on the merits of the appeal, the provider must be successful on more than 50% of the
dollar amount involved in the issues identified in the provider's notice of appeal.

l. Any document that is filed with the DMAS Appeals Division after 5 p.m. Eastern
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document that are is filed with the DMAS Appeals Division erthe-hearing-officer after 5:00
pm p.m. eastern Eastern time Time on the due date shall be untimely.

I2V/AC30-20-530Reserved:

PART Il. INFORMAL APPEALS

12 VAC-30-20-540. Informal appeals.

A.

Notice of informal appeal

1. Providers appealing the termination or denial of their Medicaid agreement
pursuant to § 32.1-325 E of the Code of Virginia shall file a written notice of
informal appeal with the DMAS Appeals Division within 15 days of the provider’s
receipt of the notice of termination or denial.

2. Providers appealing adjustments to a cost report shall file a written notice of
informal appeal with the DMAS Appeals Division within 90 days of the provider’s
receipt of the notice of program reimbursement. The written notice of informal
appeal shall identify the issues, adjustments, or items that the provider is appealing.

3. Providers appealing a all other DMAS deeision decisions shall file a written notice
of informal appeal with the DMAS Appeals Division within 30 days of the provider’s

recelpt of the deC|S|on PF@Mer—appeahﬂg—the—te#mnauen—er—demal—ef—the#

)

I 1 A
preg#am—uce\tmbuﬁsement— The wrltten notlce of |nforma| appeal shall |dent|fy the
issues-being-appealed each adjustment, patient, service date, or other disputed matter
that the provider is appealing.

A\

A A o

Administrative dismissals.

1. | Fallure to tim ely flle a written notice of informal appeal that-identifies-the-issues
with the information
required by subdivision A 2 or A 3 of this section shall result in an administrative

dlsmlssal of the appeal FaaMe—te—me—a—wmten—mHee—ef—mfermal—appeal—that
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2. A representative, billing company, or other third-party entity filing a written
notice of appeal on behalf of a provider shall submit to DMAS, at the time of filing
or upon request, a written authorization to act on the provider's behalf, signed by the
provider. The authorization shall reference the specific adverse action being
appealed including, if applicable, each patient's name and date of service. Failure to
submit a written authorization as specified in this subdivision shall result in an
administrative dismissal. This requirement shall not apply to an appeal filed by a
Virginia licensed attorney.

3. If a provider has not exhausted any applicable DMAS or contractor
reconsideration or review process or contractor's internal appeals process that the
provider is required to exhaust before filing a DMAS informal appeal, the provider's
written notice of informal appeal shall be administratively dismissed.

4. If DMAS has not issued a decision with appeal rights, the provider's attempt to
file a written notice of informal appeal, prior to the issuance of a decision by DMAS
that has appeal rights, shall be administratively dismissed.

Written case summary

1. DMAS shall file a written case summary with the DMAS Appeals Division

within 30 days of the filing of the provider’s notice of informal appeal and DMAS
shall transmit a complete copy of the case summary to the provider on the same day

2. For each adjustment, patient, and service date or other disputed matter identified
by the provider in its notice of informal appeal, the case summary shall explain the
factual basis upon which DMAS relied in taking its action or making its decision and
identify any authority or documentation upon which DMAS relied in taking its action

or making its decision. Fhe-case-summary-shall-address-each-disputed-adjustment;
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D

3. Failure to file a written case summary with the DMAS Appeals Division in-the
detan—speemed within 30 days of the flllng of the pr-ewéer—s written notice of

4. -the The provider shall have 12 days following the due date of the case summary
to file with the DMAS Appeals Division and transmit to the author of the case
summary a written notice of any all alleged nen-substantive deficiencies that the
provider knows, or reasonably should know, exist. Failure of the provider to timely
file a written notice of deficiency with the DMAS Appeals Division shall be deemed
a waiver of all deficiencies, alleged or otherwise, with the case summary.

5. Upon timely receipt of the prowders notlce of def|C|encv, DMAS shall have 12
days afte v A
address the er—eu;&any alleged deﬁerene&es deﬁuency —Falmef—the—prewder—te

If DMAS does not
address the alleged deficiency or does not address the alleqed deficiency to the

provider's satisfaction, the alleged deficiency shall become an issue to be addressed
by the informal appeals agent as part of the informal appeal decision.

6. The informal appeals agent shall make a determination as to each deficiency that
is alleged by the provider as set forth in this subsection. In making that determination,
the informal appeals agent shall determine whether the alleged deficiency is such
that it could not reasonably be determined from the case summary the factual basis
and authority for the DMAS action, relating to the alleged deficiency, so as to require
a dismissal in favor of the provider on the issue to which the alleged deficiency

pertains.

. Conference

G- 1. The informal appeals agent shall conduct the conference within 90 days from
the filing of the notice of informal appeal. If DMAS and the provider and the
informal appeals agent agree, the conference may be conducted by way of written
submissions. If the conference is conducted by way of written submissions, the
informal appeals agent shall specify the time within which the provider may file
written submissions, not to exceed 90 days from the filing of the notice of informal
appeal. Only written submissions filed within the time specified by the informal
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appeals agent shall be considered.
B- 2. The conference may be recorded for the convenience of the informal appeals
agent. Since the conference is not an adversarial or evidentiary proceeding,
recordings shall not be made part of the administrative record and shall not be made
available to anyone other than the informal appeals agent.
E- 3. Upon completion of the conference, the informal appeals agent shall specify
the time within which the provider may file additional documentation or information,
if any, not to exceed 30 days. Only documentation or information filed within the
time specified by the informal appeals agent shall be considered.
E. Informal appeals decision.
F- The informal appeal decision shall be issued within 180 days of receipt of the notice of
informal appeal unless the provider and DMAS have mutually agreed in writing to stay the
timeframe for issuing the informal decision, as described in the Settlement Agreements
section below.
E. Remand. G-Whenever an informal appeal is required pursuant to a remand by court
order, final agency -decision, agreement of the parties or otherwise, all time periods set forth
in this Informal Appeals section 322 \AC-30-26-540 shall begin to run effective with the date [ Formatted: Strikethrough J
of the remand, unless otherwise specified within the remand.
12VAC30-20-550. Settlement agreements. Reserved- [Fo,maued; Strikethrough J
A. Providers who have filed an administrative appeal under Informal Appeals or Formal
Appeals may submit a proposal to DMAS to settle the appeal.
B. A proposal for a settlement shall be submitted in writing by the provider or the
provider's counsel to the DMAS Appeals Division Director. The proposal shall include the
justification for the settlement and the terms proposed to settle the case. The Appeals Division
Director shall refer the proposal to a DMAS appeal representative authorized by the Office
of the Attorney General under § 2.2-509 of the Code of Virginia to represent DMAS in
administrative proceedings.
C. Stay of decision deadlines.
1. Receipt of a settlement proposal from a provider in accordance with subsection B
of this section shall not require the DMAS appeal representative to engage in
settlement negotiations or agree to stay the deadline for the informal appeal decision
or for the formal appeal recommended decision of the hearing officer (collectively,
the decision deadline). The DMAS appeal representative and the provider may .
jointly agree in writing to stay the decision deadline for a period of up to 60 days to [ Formatted: Strikethrough J
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Written notice of the agreement to stay the decision deadline and the length of stay
shall be provided to the Appeals Division Director on the start date. During the stay,
the time period to issue the informal appeal decision or the formal appeal
recommended decision shall not run; however, all other interim deadlines remain

applicable.

2. If the parties mutually agree in writing to a proposed resolution within the agreed
upon stay period described in subdivision C 1 of this section, then the stay shall be
extended for such additional time as may be necessary for review and approval of
the settlement in accordance with § 2.2-514 of the Code of Virginia.

3. A stay may be removed by a party to the appeal for any reason, including the
following:

a. The parties do not agree to a full settlement within the agreed upon
stay period described in subdivision C 1 of this section;

b. One party advises the other and the Appeals Division Director in
writing that it no longer agrees for the stay to continue; or

C. The parties reach a proposed settlement, but the proposed settlement
is not approved in accordance with § 2.2-514 of the Code of Virginia.

If the stay is removed, the stay shall be communicated in writing between the parties
and written notice provided to the Appeals Division Director. The time period to
issue the informal appeal decision or the formal appeal recommended decision shall
resume on the day the notice is provided to the Appeals Division Director.

PART Ill. FORMAL APPEALS

A2 VAC30-20-560- Formal appeals.

A Any A provider appealing a DMAS informal appeal decision shall file a written
notice of formal appeal with the DMAS Appeals Division within 30 days of the provider’s
receipt of the informal appeal decision. The notice of formal appeal shall identify the-issues
being—appealed each adjustment, patient, service date, or other disputed matter that the
provider is appealing. Failure to file a written notice of formal appeal thatidentifies-the-issues
being-appealed in the detail specified within 30 days of receipt of the informal appeal decision
shall result in dismissal of the appeal. Pursuant to § 2.2-4019 A of the Code of Virginia,
DMAS shall ascertain the fact basis for decisions through informal proceedings unless the
parties consent in writing to waive such a conference or proceeding to go directly to a formal
hearing, and therefore only issues that were addressed pursuant to § 2.2-4019 of the Code of
Virginia shall be addressed in the formal appeal, unless DMAS and the provider consent to
waive the informal fact-finding process under § 2.2-4019 A of the Code of Virginia.
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reply briefs.
1. Documentary evidence, objections to documentary evidence, opening briefs,

and reply briefs shall be filed with the DMAS Appeals Division on the date specified

in this subsection. The hearing officer shall only consider those documents or

pleadings that are filed within the required timeline. Simultaneous with the filing,

the filing party shall transmit a copy to the other party and the hearing officer.

2.

theheaﬁng-emeer AII au documentary ewdence upon en WhICh DMAS or
the provider relies shall be filed within 21 days of the filing of the notice of

formal appeal. Only-doecumentsfHed-within-21-days—ofthefiling—ofthe
notice-of formal-appeal-shall-be-considered:

b DMA

heanﬂg—etﬁeer _y any objectlons to the admnssnblllty of documentary
evidence shall be filed within seven days of the filing of the documentary
evidence. QMy—ebjeeHens—ﬁMdAmb—seven—daw—ef—me—mw—ef—tm

- The hearing officer shall rule on
any such objections within seven days of the filing of the objections.

¢. The opening brief shall be filed by DMAS and the provider within 30 days
of the completion of the hearing.

d. Any reply brief from DMAS or the provider shall be filed within 10 days
of the filing of the opening brief to which the reply brief responds.

If there has been an extension to the time for conducting the hearing pursuant

to subsection C of this section, the hearing officer is authorized to alter the due dates

for filing opening and reply briefs to permit the hearing officer to be in compliance

with the due date for the submission of the recommended decision as required by

§ 32.1-325.1 B of the Code of Virginia and subsection E of this section.

C. The hearing officer shall conduct the hearing within 45 days from the filing of the notice
of formal appeal, unless the hearing officer, DMAS and the provider all mutually agree to
extend the time for conducting the hearing. Notwithstanding the foregoing, the due date for
the hearing officer to submit the recommended decision to the DMAS director, as required
by §32.1-325.1 B of the Code of Virginia and subsection E of this section, shall not be

extended or otherwise changed.

D. Hearings shall be transcribed by a court reporter retained by DMAS.
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E E. The hearing officer shall submit a recommended decision to the DMAS director with a
copy to the provider within 120 days of receipt of the formal appeal request, unless the
provider and DMAS have mutually agreed in writing to stay the timeframe for issuing the
recommended decision pursuant to criteria described in the Settlement Agreements section
above. If the hearing officer does not submit a recommended decision within 120 days of
the filing of the notice of formal appeal or the period specified under Settlement Agreements, [ Formatted: Strikethrough J
then DMAS shall give written notice to the hearing officer and the Executive Secretary of
the Supreme Court that a recommended decision is due.

G:F. Upon receipt of the hearing officer’s recommended decision, the DMAS director shall
notify DMAS and the provider in writing that any written exceptions to the hearing officer’s
recommended decision shall be filed with the DMAS Appeals Division director within 14
days of receipt of the DMAS director’s letter. Only exceptions filed within 14 days of receipt
of the DMAS director’s letter shall be considered.

G. The DMAS director shall issue the final agency decision within 60 days of receipt of the
hearing officer’s recommended decision in accordance with § 32.1-325.1 B of the Code of

Virginia.

12 VAC-30-20-561 through-12-VVAC-30-20-599Reserved:

H. Reconsideration of Final Agency Decision. {A2/AC-30-20-570) [ Formatted: Strikethrough J

1. Reconsiderations of a DMAS Final final appeal Agency-Becisions decision issued on a
formal appeal conducted pursuant to § 2.2-4020 of the Code of Virginia shall be conducted
in accordance with § 2.2-4023.1 of the Code of Virginia.

2. The DMAS Director's review shall be made upon the case record of the formal appeal.
Testimony or documentary submissions that were not part of the formal appeal case record
prior to issuance of the final agency decision shall not be considered.
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